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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed.? The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue.
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Respondent determ ned a deficiency of $2,214 and an
accuracy-rel ated penalty under section 6662(a) of $442.80 in
petitioner’s 2002 Federal incone tax. At the time the petition
was filed, petitioner resided in Covington, Georgia.

The rel evant facts may be summari zed as follows. During
2002, petitioner was enployed full-tinme at an airport in Atlanta,
Georgia. For approximately 15 years, petitioner owned a so-
called “dirt” notorcycle or bike. 1In 2001, he sold the dirt bike
and on May 15, 2002, purchased a so-called “street” notorcycle or
bi ke for $9,490. On May 6, 2002, prior to purchasing the street
bi ke, petitioner conpleted an Introduction to Mdtorcycle R ding
course provided at the Atlanta Mtorcycle School s.

Petitioner alleges that in 2002 he was engaged in the
busi ness of providing notorcycle | essons to other parties.
Petitioner allegedly operated the business, Safe Cycle, as a sole
proprietorship. On Schedule C, Profit or Loss From Busi ness, of
his 2002 return petitioner reported income of $425 received from

two alleged clients and cl ai med deductions totaling $8, 621 as

fol | ows:
Car & truck expenses $1, 721
Adverti sing 50
Depr eci ati on 5,472
O fice expense 75
Suppl i es 104
O her expenses 1, 199

The “ot her expenses” include $550 for Internet service. However,

Safe Cycle did not have a Wb page. Petitioner did not obtain a
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busi ness license, liability insurance, or a bank account for Safe
Cycle. Petitioner did not “do any kind of financial analysis”,
nor did he prepare a budget for the notorcycle activity. He
“just shoestringed it.” Respondent disallowed the clained
deducti ons.

Petitioner’s 2002 tax return was prepared by “My Tax Mn,
Inc.”, which was organi zed and operated by Daniel G eason. M.
d eason was subsequently enjoined from pronoting, marketing, or
selling fraudul ent tax schenmes by a Federal District Court.
Petitioner had discovered M. G eason through an advertisnent.

Di scussi on

A. Busi ness Activity

Section 162(a) allows a deduction for ordinary and necessary
expenses paid or incurred in carrying on a trade or business.
Petitioner clains to be in the trade or business of providing
nmotorcycl e | essons, and we are, therefore, faced with the initial
guestion whether he is in a trade or business within the nmeaning

of section 162. I n Conm ssioner v. Groetzinger, 480 U S. 23, 35

(1987), the Suprene Court held that “if one’s * * * activity is
pursued full time, in good faith, and with regularity, to the
production of incone for a livelihood, and is not a nere hobby,
it is a trade or business”.

Furthernore, generally, under section 183(a) and (b) an

i ndi vidual is not allowed deductions attributable to an activity
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“not engaged in for profit” except to the extent of gross incone
generated by the activity. Section 183(c) defines an activity
“not engaged in for profit” as any activity other than one for
whi ch deductions are “allowable * * * under section 162 or under
paragraph (1) or (2) of section 212.” Essentially the test for
determ ning whether an activity is engaged in for profit is

whet her the taxpayer engages in the activity wwth the primry

objective of making a profit. See Antonides v. Comm ssioner, 893

F.2d 656, 659 (4th G r. 1990), affg. 91 T.C. 686 (1988).
Al t hough the expectation need not be reasonabl e, the expectation

must be bona fide. See Hulter v. Commi ssioner, 91 T.C. 371, 393

(1988). Furthernore, in resolving the question, greater weight
is given to the objective facts than to the taxpayer’s statenent

of intentions. See Thomas v. Conmi ssioner, 84 T.C. 1244, 1269

(1985), affd. 792 F.2d 1256 (4th Cir. 1986).

Section 1.183-2(b), Incone Tax Regs., contains a
nonexcl usive list of factors to be used in determ ni ng whether an
activity is engaged in for profit. These factors are: (1) The
manner in which the taxpayer carries on the activity; (2) the
expertise of the taxpayer or his advisers; (3) the tinme and
effort expended by the taxpayer in carrying on the activity; (4)
the expectation that assets used in the activity may appreciate
in value; (5) the success of the taxpayer in carrying on simlar

or dissimlar activities; (6) the history of incone or |osses
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wWth respect to the activity; (7) the anount of occasi onal
profit, if any; (8) the financial status of the taxpayer; and (9)
any el enents of personal pleasure or recreation. No single
factor, nor sinmple nunerical majority of factors, is controlling.

See Cannon v. Conm ssioner, 949 F.2d 345, 350 (10th G r. 1991),

affg. T.C. Meno. 1990-148.

Petitioner presented |ittle evidence concerning nany of the
factors contained in the regulations.? W, therefore, focus on
the factors that form our decision

What concerns us nost is the lack of any financial planning
what soever. Petitioner “had basically faith” in his belief that
he woul d nmake a profit. Mreover, there is nothing in the record
to reasonably suggest that the activity, as petitioner operated
it during the year in question, would ever be profitable. He my
have had a witten business plan, but a plan w thout any
financial data woul d have been usel ess.

Furthernore, there is little to distinguish the personal
aspects of the activity fromthe business aspects. Petitioner
had no business |icense, no business insurance, no business bank
account, and no books of accounts that one would generally

associate with a trade or business. W also note that npbst of

2 Petitioner does not argue, nor does the record establish,
that petitioner satisfied the requirenents of sec. 7491(a).
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petitioner’s expenditures (helnmet, jacket, etc.) would relate to
a hobby as well as a business activity.

In sum we do not find that petitioner’s notorcycle activity
constituted a trade or business entered into for profit.

B. Neqgl i gence

Section 6662(a) provides that, if the section applies, there
is inposed a penalty in an anount equal to 20 percent of the
portion of the underpaynment. The penalty applies, inter alia, to
an under paynent due to negligence or disregard of the rules or
regul ations. Sec. 6662(b)(1). The term “disregard” includes
“any careless, reckless, or intentional disregard.” Sec.

6662(c). Negligence includes “any failure to nake a reasonabl e
attenpt to conply”. 1d.

We focus on whether petitioner was negligent in deducting
expenses of his notorcycle activity on his tax return.

Petitioner |aunched into this activity with little, if any,
experience in running a business to teach others to operate

not orcycles. He had no financial idea of how he could get
custoners in sufficient nunber to neet the expenses of starting
and operating such a business, and he mai ntai ned no neani ngf ul
records. Petitioner used a tax return preparer, but there is no
indication that the return preparer was conpetent. On the other
hand, petitioner had ridden notorcycles for many years as a

hobby, al beit perhaps of a different nature. Petitioner has not
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satisfied the Court that profit, rather than hobby, was the
notive for his expenditures.® W sustain respondent’s
determ nati on under section 6662(a).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.

3 Respondent has established his burden of production under

sec. 7491(c).



